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MEMORANDUM

TO:

Cochise County Board of Supervisors
FROM:
Keith Dennis, Senior Planner


For: Michael Turisk, Interim Planning Director

SUBJECT:
Docket SUA-11-01 (Douglas Appeal of Ballator Docket)
DATE:
April 1, 2011 for the April 12, 2011 Meeting
I. Appeal of Planning Commission Approval Of A Special Use 
Docket SUA-11-01 (Douglas): On February 9, 2011, the Planning and Zoning Commission authorized a Special Use for a Nature Exhibit, per Section 607.31 of the Zoning Regulations. The conditional approval by the Commission legitimized an existing birdwatching exhibit in Ash Canyon. The Appellant seeks to overturn the Commission approval, by appealing Docket SU-11-01 to the Board of Supervisors.
The parcel that is the subject of the Commission decision and subsequent appeal (Parcel No. 104-21-022) is located 5255 E. Spring Road in Hereford, AZ.  The Appellant is Arthur Douglas.

II. Planning and Zoning Commission
On February 9, 2011, the Planning and Zoning Commission held a public hearing concerning the Special Use request. The Commission heard arguments from the Applicant, the Appellant and other neighbors. During the approximately two-hour hearing, the Commission, staff, the Applicant and neighbors supporting and opposing the project discussed Docket SU-11-01. Issues under discussion included traffic impacts and the ability of the Applicant to provide adequate parking on the property. Also discussed were the appropriateness of the operation in the neighborhood, both in terms of the character of the neighborhood and from a regulatory and policy standpoint. 

The Commission unanimously approved the request on a 7 – 0 vote. 


A recommendation by staff that the Applicant be required to provide restroom facilities on the property was struck by the Commission at the Applicant’s request. However, the other conditions recommended by staff were imposed by the Commission. Notably among these was the following condition (#2):

Prior to permit issuance, the Applicant shall work with the County Transportation Planner to develop a vehicular and pedestrian circulation plan that promotes orderly and safe vehicular and pedestrian traffic on site, and which satisfies ADA accessibility requirements.
III. Background
Mary Jo Ballator has hosted bird watchers on her property since 1996. At that time, birding on the Ballator property was an “on-your-own” affair. During a brief period each spring, she would open her yard to the birding public, free of charge. 

In the summer of 2002, the Applicant began to take the “birding on-your-own” activity in a more formal direction, with longer periods during which the site was open to birders, and by accepting donations. This was also the year that the Ash Canyon Bed & Breakfast opened. The following year, after the County Code Enforcement staff issued a violation for operating a business without a permit, Ms. Ballator obtained the required B&B permit.

In the summer of 2009, the Applicant began charging a $5.00 admission fee to birders seeking to use the yard for bird watching. When she was asked whether the operation was permitted by the County, Ms. Ballator contacted the Community Development Department. She was advised by staff that the use is considered a “Cultural, Nature and/or Historic Exhibit,” which is allowed in a Rural Zoning District by Special Use (per Section 607.31 of the Zoning Regulations). The Applicant volunteered to undertake the public process necessary to legitimize the use, and sought approval from the Planning and Zoning Commission to legitimize the operation as a Special Use. The Commission authorized the use at their hearing on February 9th. 
Until December 2010, the Applicant had an agreement with the property owner across Spring Road, allowing birders to park on the neighboring property. This permission was revoked by the property owner’s representative during the Citizen Review phase of the Special Use process.

During the Planning and Zoning Commission hearing, neighbors and Commissioners alike expressed concern about the parking and vehicular circulation pattern on the site. Without access to the overflow parking area across Spring Road, the concern was that parking and circulation on the site was unworkable. Condition #2, recommended by staff and imposed by the Commission, was intended to address this problem before a permit was issued. 

Responding to a complaint by the Appellant, staff visited the site on February 15, six days after the Commission hearing. The Applicant had begun site work on the property, clearing a small amount of land for additional parking spaces and constructing a berm along the South end of the expanded parking area. The berm’s location was such that it narrowed the approach to the Appellant, Arthur Douglas’ property. It was subsequently discovered that the new berm encroached into the easement, and had to be removed altogether. 

Under normal circumstances such site work would not require a permit. In this case, however, particularly since a condition of approval related to the parking and driveway areas had been imposed (Condition #2), the work should not have been performed before first obtaining a commercial permit. Moreover, a permit could not have been issued at that time, as the appeal period for the Special Use had not yet expired, nor had the Applicant returned the acceptance of conditions form required before any permit could be issued. Thus, the site work performed by the Mary Jo was understood as being at her own risk. The Planning staff was not aware of the work until Mr. Douglas informed the Department on the day it was completed. 
IV. Nature of Appeal

The Appeal papers offer the Appellant’s and signatories’ reasons for bringing this matter for consideration by the Board (See Attachment A – Appeal Form). Below is a brief discussion of some of the Appellant’s arguments:

Public Access on a Private Easement

The project site is accessed through Spring Road, which is primarily composed of two adjacent 7.5-foot private access easements. The Appellant describes as grounds for appeal the Commission’s granting of a Special Use along an easement designated as private.
All Special Use Applicants are required to submit a Special Use Questionnaire. The Questionnaire asks if there are any deed restrictions applicable to the parcel. The Applicant made no indication of whether there were any such restrictions on the parcel in the Questionnaire. While the County does inquire as to deed restrictions or covenants applicable to a parcel, the Department does not enforce deed restrictions. Section 306 of the Zoning Regulations states that the Zoning Regulations “shall apply independently of any easement, covenant, deed restriction, or other agreement between private persons except as addressed in Section 2003.05, or as noted in these Regulations.”
If staff is made aware of such restrictions, these would be noted in the staff memorandum to the Commission. However, deed restrictions do not play a large role in staff’s analysis and recommendations regarding Special Uses, as these are understood to be civil matters between private parties. The County does not, for instance, require a title report for Special Uses or commercial permits.
A Memorandum from the County Transportation Planner discusses this issue in more detail (Attachment E). Staff’s understanding of the Spring Road easement is detailed in the County Transportation Planner Memo (Attachment E): 

“Spring Rd. has a number of recorded private easements with a total width of 15 feet and is primarily in a primitive natural state.  These easements grant a generic ingress and egress without specification; in cases where easements are not specifically defined we look to the broadest interpretations such as that defined by A.R.S. § 28-7215 as “…rights of ingress and egress for public or emergency vehicles, all property owners, property owner guests and invitees and person lawfully conducting business on the land.”
In the Appeal documents, Mr. Douglas offers what he describes as legal advice from counsel regarding the use of the easement. Ms. Ballator also obtained the services of an attorney, whose legal opinion is also attached to this Memo (Attachment I).

Emergency Services
Staff transmits all Special Use applications to the County Sheriff’s Department as well as the local fire/emergency service providers. The Department received no comment from either the Palominas Fire District nor the Sheriff’s Department, which is not uncommon. In a subsequent discussion with the former Palominas Fire District chief, staff learned that the property had been visited after the Commission hearing, and that there was some concern about the accessibility of the property for emergency vehicles. The concern was the ability of vehicles to turn around on the property. 
Approval Condition #2, imposed by the Commission and cited in Section II of this Memo, would ensure that this issue would be resolved, prior to the issuance of a permit.

Other Concerns

The Appellant also indicated that neighbors were not solicited for comment when the Ash Canyon Bed & Breakfast was permitted in 2003. Today, a Bed & Breakfast proposal would require notification to neighbors prior to the issuance of a permit. Based on whether neighbors objected during the comment period, the Department would then either process the permit normally, or refer the application to the Special Use process. When the Ash Canyon B&B was permitted, these provisions were not required per the Zoning Regulations, and B&Bs were allowed as-of-right in the RU-4 District. In fact, in May of 2004, the same month that the Ash Canyon B&B began formal operation, the Board of Supervisors adopted the neighbor notification rules for B&Bs currently in effect. 

One objecting neighbor indicated that the bird feeding operation may be in violation of the Wildlife Feeding Ordinance adopted by Cochise County. The Ordinance (No. 36-08, adopted January 2008) does not prohibit the feeding of birds.
The Appeal documents also discuss best practices regarding bird feeding as adopted by the Fish and Wildlife Service, National Forest and National Park Services, and suggest that the Ash Canyon birding operation may not be up to the standards adopted by those agencies. Comments from persons associated with the Arizona Game and Fish Department and other members of the public are attached (Attachment G), and these comments address these concerns.
V. Staff Analysis

The Planning Department recommended approval of Docket SU-11-01 to the Commission. Staff analysis of the Docket, and of Special Use proposals generally, is based on the following broad categories:

1. Policy and Regulatory Conformance: the extent to which the use would be in keeping with the Zoning Regulations, the Comprehensive Plan and, where applicable, Area Plan policies;

2. Off-Site Impact Mitigation: anticipated or demonstrated off-site impacts associated with the use, with recommended approval conditions intended to address such impacts; and

3. Public Input: feedback from members of the public, the concerns of whom may also result in the recommendation of approval conditions intended to mitigate neighbor concerns. 
The Special Use Factors in Section 1716 of the Zoning Regulations provide staff with a template for analysis based on the above categories. For example, Factors A and B determine the extent to which a project conforms with the purpose statements for the applicable Zoning District, as well as to the applicable Comprehensive Plan or Area Plan policies. Factors C, D, and E analyze the proposal in terms of transportation policies as set forth in the Comprehensive Plan. Factor G deals with public input in particular, while Factor I is concerned with mitigation of off-site impacts. Analysis of a Special Use proposal through these factors usually results in staff recommending conditions of approval intended to mitigate off-site impacts, bring the use into conformance with applicable policies, or to allay the concerns of neighbors. 

Using the tools in Section 1716, staff recommends conditions that would, if approved, make the project comply with as many applicable Special Use factors as possible. In this case, the conditions recommended by staff would have resulted in compliance with each of the eight applicable factors. Section 102.A.11 of the Comprehensive Plan states that “Compliance with all applicable rezoning or special use criteria shall create a rebuttal presumption in favor of a rezoning or special use.” Such compliance, then, normally constitutes a preponderance of evidence in favor of Special Use proposal. However the Section also goes on to say that “Public input and other significant issues particular to that area may rebut this presumption.” That is, bodies such as the Commission or Board of Supervisors may decide when issues of a more qualitative nature override staff’s more quantitative analysis. 
The staff memorandum presented to the Commission for this Docket provides the Department’s analysis of the Ash Canyon birding exhibit based on these Special Use Factors (Attachment B). 

VI. Public Comment
Staff mailed notices to property owners within 1,500 feet of the subject property, and published a legal notice on March 16, 2011. Within the 1,500-foot notification buffer, staff notes 13 property owners within the buffer area supporting the Appeal (opposing the Special Use), and five in support. 
Outside the buffer area, staff has received hundreds of letters of support, most in the form of emails from neighbors, bird enthusiasts, nature tour operators, authors, and members and/or directors of various birding and wildlife organizations. Many of the emails stress the importance of birding to the local and regional economy. Some of these take the form of personal anecdotes from previous visits to the area, while others cite published economic and tourism studies, including the Southeastern Arizona Birding Trail Map, which includes the Ash Canyon B&B site, and is sponsored by the Cochise County Tourism Council. 
Note that the Public Comment attachments (Attachments F, G and H) include comments received throughout the process, including letters received by staff and the Applicant during the Citizen Review phase of the Special Use process, correspondence which preceded the Special Use hearing, and all subsequent communications. Attachments F and G are comments received during the appeal process; Attachment H includes comments from neighbors within 1,500 feet of the property, as documented during the Citizen Review and subsequent County mailing for Docket SU-11-01.

Attachment J is a Support/Protest Map, which includes all expressions of support and opposition received to date from property owners within 1,500 feet.
VII.   Summary and Conclusion
Factors in Favor of Granting the Appeal
1. The Appeal form is signed by 13 property owners from within the 1,500-foot notification area, all of whom oppose the birdwatching operation. Concerns expressed in writing include the condition of Turkey Track and Spring Roads, large vehicles accessing the site, disturbance of the neighborhood and of the residential character of the same, and concerns about deed restrictions prohibiting commercial activity on the property. 
2. Although passenger vehicles make up most of the birding-related traffic, nature tourism services have been known to bring Econoline-class vans to the site. Larger passenger buses and RVs have also visited the site, along the narrow Spring Road travelway. It is likely that there will be occasional visits from larger vehicles to the site, and that it would be difficult if not impossible to completely restrict such traffic to the property.  Condition #2, which the Commission imposed on the operation, would ensure adequate circulation and parking on the property.
3. The Applicant began landscaping site work on the property immediately after the Commission approved the Special Use, without first obtaining a permit, nor waiting for the appeal period to expire. The Applicant’s website advertises two bird photography workshops during the month of April despite the fact that the business is not permitted at this time. 
Factors in Favor of Allowing the Special Use (Denying the Appeal)

1. On February 9, 2011, the Planning and Zoning Commission voted unanimously (7 – 0) to conditionally approve the Special Use;

2. With the recommended conditions, the birding operation would comply with each of the eight applicable Special Use evaluation factors (See Attachment B);

3. The Zoning District, Comprehensive Plan and Area Plan policies applicable to the property all support nature-based tourism; 

4. The birding operation has been in continuous existence 2002 without any complaint from neighbors regarding the business itself nor the condition of Turkey Track or Spring Road; The Applicant voluntarily undertook the Special Use process;

5. The business is considered comparatively low-impact, one that can integrate with neighboring rural-residential uses provided the Applicant complies with Staff’s recommended conditions.
6. The Commission imposed a condition (#2) on the operation, requiring the Applicant to develop a circulation and parking plan that would absorb vehicle-related impacts on the property to ensure the business activities harmonize with neighboring rural-residential uses to the greatest extent possible;
7. The Commission imposed a condition (#5) requiring Department and/or Planning Commission review of any proposed changes or expansion to the operation. No expansion of the operation would take place without a new public process;

8. The Applicant has a Private maintenance Agreement in place, requiring basic maintenance along the Spring Road easement, much of which is already chip-sealed. The County maintains Turkey Track Road;
9. Five neighbors have expressed support for the project from within the 1,500-foot notification area; and
10. The operation has also received hundreds of letters of support from individual birding enthusiasts, nature and birding tour operators, ecologists, members of the local and national Audubon Society residents and nature tour operations. These letters indicate the importance of birding to the local tourism economy, as well as broad support for this operation in particular.
VIII.  Recommendation
Based on the factors in favor of approval, staff recommends the Board of Supervisors uphold the Planning and Zoning Commission’s ruling on Docket SU-11-01, and deny the Appeal. 
IX. Attachments
A. Appeal Form
B. SU-11-01 Staff Memorandum

C. Location Map and Site Plan
D. Ballator Visitor Count 2010
E. Transportation Planner Memo
F. Public Comment in Opposition
G. Public Comment in Support
H. Docket SU-11-01 Public Input from Neighbors
I. Ballator Attorney Letter
J. 1,500-Foot Buffer Area Support and Protest Map
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