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DATE:	August 9, 2012

TO:		Board of Supervisors

THRU:	Karen C. Riggs, P.E., Interim Director

FROM:	Terry Couchenour, Right-of-way Agent II

SUBJECT:	2012 Legislative Proposal – Substandard Road Maintenance

Recommendation:  Staff recommends approval and forwarding of the attached legislative proposal to expand the eligibility for public road maintenance and to harmonize the Board’s ability to maintain substandard roads and designate substandard roads as “primitive”.

Background (Brief):  Not including public highways, the Board is enabled to maintain public roads pursuant to 28-6705 and is able to designate substandard roads as “primitive” pursuant to 28-6706.  Two separate potential problems occurred when 28-6706 was modified in 2010 and when 28-6705 was modified for 2012 (SB1281).  
In 2010, 28-6706 was modified to allow certain roads open after 1975 to be designated as “Primitive”.  In our opinion, the expansion of substandard road maintenance eligibility and the subsequent modifications to 28-6705 in 2011 and 2012 fundamentally changed the intent of the pre-2010 versions of these statutes. Further refinement may be necessary to complete the fundamental change.
The secondary problem is that when 28-6705 was modified for 2012 counties are able to maintain certain substandard roads; however counties are restricted from designating these substandard roads as “Primitive”. 

Regarding the fundamental change, the previous 1975 date held significance as around this date counties were enabled with greater control over the creation of subdivision roads and acceptance of maintenance over those subdivision roads.  Further, the legislature, in an effort to promote planned development, required land developers to abide by adopted county standards in order to transfer the maintenance of their roads.  To an extent, property could still be sold and roads created absent an adopted subdivision; however it was not expected that public monies would be used for maintenance until such time as they were built to adopted standards pursuant to an approved subdivision plat.
In 2010, 2011 and 2012 the 1975 date was modified to expand the eligibility of county maintenance for substandard non-platted roads.  It is apparent that the intent of 28-6705 and 28-6706 is no longer about withholding county road maintenance for property owners outside platted standardized roads, but is now about enabling counties with the option of maintaining any public road built to standard, regardless of year built, and substandard roads open prior to 1990.
The proposal solves this fundamental change by establishing two types of public roads that are eligible for county maintenance, (1) roads that are laid out, opened and constructed at no cost to the county in accordance with adopted standards, and (2) substandard roads open prior to June 13, 1990.

Regarding the secondary problem, 28-6705.B allows counties to maintain substandard roads and 28-6706 enables counties to designate substandard roads as “Primitive Roads”.  The “Primitive Road” designation requires counties to install signage to warn the traveling public of the substandard nature of the road and reduces county liability.  Currently 28-6705 expands counties’ eligibility to maintain substandard roads opened prior to 1990; however counties are restricted from designating substandard roads as “Primitive” unless the road was open prior to 1975 or maintained by the county prior to 1985.
It is our opinion that eligibility for substandard road maintenance (28-6705.B) should always be in harmony with the ability to designate substandard roads as “Primitive” (28-6706).  The proposal solves the disharmony.  

Fiscal Impact & Funding Sources:  N/A

Next Steps/Action Items/Follow-up:  Upon approval the legislative proposal will be forwarded to County Supervisors Association for further action.

Impact of Not Approving:  If not approved the proposal to expand the eligibility for public road maintenance and to harmonize the Board’s ability to maintain substandard roads and designate substandard roads as “primitive” will not be forwarded to the CSA.
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