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September 17, 2012

Mr. Tom Buckley 
U.S. Fish and Wildlife Service 
P.O. Box 1306 
Albuquerque, NM 87103 

RE:  90-day Finding on a Petition to List Desert Massasauga as Endangered or Threatened and To Designate Critical Habitat
Dear Mr. Buckley,
Thank you for the opportunity to comment on the 90-day finding on a petition to list desert massasauga as endangered or threatened and to designate critical habitat in Cochise County.  As you know, the Endangered Species Act (ESA) requires decisions on critical habitat designations be based on the best available science, an accurate assessment and characterization of existing management and protection measures, as well as sound economic analyses.  In addition, where the benefits of exclusion outweigh the benefits of inclusion, habitat is properly excluded, as critical habitat designations can result in tremendous social and economic disruption to affected communities. This statutory direction is consistent with the 2012 Presidential Memorandum to the Secretary of the Interior, which states: 

Private and State lands are among the potential exclusions, based on a recognition that habitat is typically best protected when landowners are working cooperatively to promote for, and a recognition – as discussed in the proposed rule – that the benefits of excluding private lands and State lands may be greater than the benefits of including those areas in critical habitat.

Petition Finding

The petition finding indicates that vehicle strikes are a significant source of mortality for the desert massasauga in Cochise County.  However, this issue cannot be remedied by simply designating critical habitat; but rather, various mitigation measures could be implemented in order to minimize vehicle strikes.  Unlike nearly any other animal, snakes are at higher risk for road mortality for social reasons. Several studies have shown that some drivers will intentionally run over snakes due to their dislike of the reptiles.  
Snakes cross roads due in part to habitat fragmentation, and to obtain prey, and access den sites and mates. However, snakes also commonly use absorbed heat from roads to increase body temperature, and studies suggest snake mortalities from vehicle strikes are highest in regions with highly disparate minimum and maximum daily temperatures. Thus depending on the area, temperature can play a large role on the occurrence of vehicle-related mortality.  Various mitigation measures available to reduce snake road mortality and the barrier and habitat fragmentation effects of roads include fencing, railing and piping which direct snakes toward overpasses or underpasses.  Fences that are not specifically engineered for snakes may not be as effective, but species-specific fencing has apparently met with various degrees of success.  By ensuring that at least a small number of snakes that under typical circumstances would be struck by vehicles can successfully access and use such structures to cross roads, populations can be maintained or even enhanced. 

In addition, the petition finding indicates that heavy livestock grazing (“overgrazing”) is a major cause of habitat degradation and loss, but livestock, per se, are compatible with the conservation of the desert massasauga, indicating that the mere presence of livestock is not in direct conflict with the viability of the species, and that properly managed grazing is compatible.  However, the FWS does not define “overgrazing”, nor does it identify specific areas in the County considered “overgrazed” and thus in “need” of remediation to improve the species’ habitat.  Because of significant socioeconomic costs, critical habitat designations must be no greater than the habitat identified as essential to the conservation of the species. 

The secretive habits and seasonal activity patterns of most snake species make it difficult to assess their distribution and accurately estimate population densities. Because a large body of data is lacking with respect to the distribution and occurrence of the desert massasauga in Cochise County, speculation should not hold sway and must not be mistaken for “best available science.” Consistent with the ESA, the FWS should not designate habitat when designation will likely not achieve objectives, but rather, would likely negatively impact socioeconomic activities and the County’s tax base.  Critical habitat designation for the desert massasauga has the potential to negatively and significantly impact Cochise County.  

We feel that due to the controversial nature of critical habitat designations and the real potential for significant impacts to the physical, social, economic and cultural environments that can result from the declaration of critical habitat that an Environmental Assessment (EA) would not be sufficient if critical habitat were to be designated. We see the need for a complete Environmental Impact Statement (EIS) containing social and economic impact analyses under the NEPA process that involves all potentially affected land in the County.  Furthermore, as you know, the Council on Environmental Quality (CEO) regulations and the National Environmental Policy Act (NEPA) make provisions for the County to serve as a cooperating and coordinating or joint lead agency in EIS preparation with the FWS (see CEQ 1506.2 (b)(4).

On behalf of my fellow Board members, I thank you for the opportunity to provide comments and look forward to maintaining an open dialogue regarding this matter.  

Respectfully submitted,



Richard R. Searle
Chairman, Cochise County Board of Supervisors


Cc: 	Patrick G. Call, District 1 Supervisor
Ann English, District 2 Supervisor
Michael J. Ortega, County Administrator
James E. Vlahovich, Deputy County Administrator
Karen Riggs, Interim Community Development Director
Beverly Wilson, Deputy Planning Director
Public Lands Advisory Committee
Dan Ashe, Director, United States Fish and Wildlife Service
Dr. Benjamin Tuggle, Regional Director, Southwest Region Fish and Wildlife Service
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